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Dear Bill, 

European Charter of Local Self-Government (Incorporation) (Scotland) Bill 

I would like to thank the Committee for its consideration of the delegated powers in 
the European Charter of Local Self-Government (Incorporation) (Scotland) Bill. The 
Committee had the following questions on the delegated power contained in section 
6 of my Bill, which I will seek to address in turn. 

The Committee would therefore welcome a response on whether you consider 
that the power in section 6 of the Bill: 

 
(a) should be subject to a similar requirement to section 12(2) of the 

2001 Act that Scottish Ministers are of the opinion that there are 
compelling reasons for exercising the power as distinct from taking 
any other action; 

 
This is an interesting point.  In drafting my Bill, I was mindful of the need to include a 
regulation-making power that would be sufficiently broad as to enable Scottish 
Ministers to respond effectively to the manner in which the courts may express the 
incompatibility (paragraph 79, Policy Memorandum). 
 
Section 10 of the Human Rights Act 1998 (the HRA) is perhaps a more suitable point 
of comparison for my Bill, as it applies once a provision of legislation has been 
declared incompatible by a court.  Section 12 of the Convention Rights (Compliance) 
(Scotland) Act 2001 (the 2001 Act) seems to have a potentially wider application 
from the outset, as it applies whenever a legislative provision “is or may be 
incompatible with the Convention rights”. This may also explain the need for a wider  
range of safeguards.  
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I agree there are certainly similarities in context, in so far as the examples the 
Committee gives, and my own Member’s Bill, relate to the potential incompatibility of 
legislation with international law. At the same time, however, the subject matter of 
the HRA and the 2001 Act are also quite different to my Bill.  
 
I am conscious that a potential risk of restricting the power to situations where 
compelling reasons were needed is that it could dissuade Ministers from making use 
of the power. And if this led instead to having to address an incompatibility through 
primary legislation, it could lead to the kind of delay that the section 6 power seeks to 
avoid.  
 
I would like to reflect further on this point and see what evidence arises during Stage 
1 evidence.  
 

(b) is capable of creating criminal offences and, if so, why that is 
considered appropriate and whether the power should clarify in what 
circumstances regulations made under the power can create 
criminal offences; and 

 
For the sake of clarity, I do not believe that section 6 of my Bill should be capable of 
creating criminal offences.  
 
Section 6 of my Bill states that “The Scottish Ministers may by regulations make 
such provisions as they consider necessary or expedient in consequence of a 
declaration of incompatibility”. I find it difficult to envisage a scenario where the 
creation of a criminal offence would be considered necessary or expedient as a 
consequence of a provision in legislation being declared incompatible with the 
European Charter of Local Self-Government.  
 
Having said that, to put the matter beyond doubt, I would be content to see the Bill 
amended to exclude this possibility. 
 

(c) should be subject to a form of super-affirmative procedure in similar 
terms to sections 13 and 14 of the 2001 Act. 
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Whilst I agree that there are similarities between the section 6 provision in my Bill 
and the remedial order provisions made in section 12 of the 2001 Act and section 10 
of the Human Rights Act, for the reasons already explained in my response to (a) 
above, there are also important differences.  

The scope of the powers to make remedial orders in the 2001 Act does seem to be 
wider, which again could account for the safeguards that are in place. And whilst 
both the 2001 Act and my Bill involve international treaties, the need for an urgent 
procedure in the case of the 2001 Act may come down to the distinct nature of the 
‘rights’ protected by the ECHR, in comparison to the principles enshrined in the 
European Charter of Local Self-Government.   

Nevertheless, I acknowledge that the Committee has asked an important and helpful 
question.  Here again I would like to reflect further, with the benefit of additional 
consideration that may be given to the matter during Stage 1 evidence.  

In the meantime, I would like to thank the Committee again for its valuable 
contribution. I hope the explanation provided is sufficient for the purpose of your 
consideration of the Bill at this stage. I look forward to exploring these issues further 
during Stage 1 evidence and I am confident that, should my Bill proceed to Stage 2, 
it will be possible to return to the points raised at that juncture if necessary. 

Best wishes 

 

Andy Wightman MSP 


